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3 key steps to a successful exchangey p g

Know your statutory disclosure duties under the 
Property, Stock and Business Agents Act 2002p y g
(NSW)
Be aware of the extent of an agent’s authority inBe aware of the extent of an agent s authority in 
relation to a contract for sale for residential 
propertyproperty
Understand the conditions applicable to a sale of 
land by means of auctionland by means of auction
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Getting the facts rightg g

C l t f t i l f t b t tConcealment of a material fact by an agent to a 
prospective purchaser - is this misrepresentation?

S i 52 f h P t St k d B iSee section 52 of the Property Stock and Business 
Agents Act 2002 (NSW) 
It is an offence if another person is ind ced to enterIt is an offence if another person is induced to enter 
into any contract because you:

make a statement, representation or promise which is false,make a statement, representation or promise which is false, 
misleading or deceptive (to the knowledge of the person or not); or
you conceal a material fact (even if you intended to or not).
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What is a “material fact”?

NSW Office of Fair Trading guidelines set out industry 
guidelines which may assist you in relation to 
misrepresentation offencesmisrepresentation offences.

The courts looked at what is a “material fact” in the caseThe courts looked at what is a material fact  in the case 
of Hinton & Ors v Commission for Fair Trading
The Tribunal said that:

Something can become material if an agent knows that it is 
material even though consumers may not regard it to be material. 
The courts will look at what a reasonably informed consumer withThe courts will look at what a reasonably informed consumer with 
a fair minded understanding of the real estate market would 
regard as material.
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Concealment – remaining silentg

Be careful - Misrepresentation can also involveBe careful Misrepresentation can also involve 
silence
In Hinton’s case the Tribunal found that:In Hinton s case , the Tribunal found that:

The fact that the property was the scene of the murders 
was a material fact.
This fact was likely to have a significant effect on potential 
purchasers in entering a contract for sale.
The agents concealed this material fact which induced the 
purchasers to enter into the contract for sale which was an 
offence under section 52 of the Actoffence under section 52 of the Act.
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Comments

Make sure you disclose all material facts which you are 
aware of to a prospective purchaser
B h t dBe honest and open
A vendor’s disclosure obligations are different to an 
agent’s disclosure obligationsagent’s disclosure obligations 
Be aware of the importance that a material fact may 
have on a prospective purchaser in deciding whether tohave on a prospective purchaser in deciding whether to 
enter into a contract for sale.



Defence to concealment

There is a defence available to agents
See section 52(3) of the Property, Stock and ( ) p y,
Business Agents Act 2002 (NSW):

Available if an agent “did not know, and had no 
reasonable cause to suspect, that the statement, 
representation or promise was false, misleading or
deceptive.”
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Industry Guidelinesy

Real Estate Institute of NSW, “Advice to 
Members”
ACCC Guide, “Fair & Square – A Guide to the 
Trade Practices Act for the Real Estate Industryy
NSW Fair Trading, “Misrepresentation 
Guidelines” (available on NSW Fair TradingGuidelines  (available on NSW Fair Trading 
website)
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Extent of an Agent’s authorityg y

What can an agent do?
Residential property only
See S64 (1) of the PSBA-

Insert details of the purchaser’s name, address and 
description and legal practitioner, purchase price and date in 
the contract for salethe contract for sale.
Insert or delete from contract for sale descriptions of any 
furnishings to be included in the sale.
Participate in exchange of contracts.
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The extent of an Agent’s authorityg y

In the case of Paterson v Clarke [2002] NSW 
Supreme Court, the court found that:

There was an implied authority on the agent to 
exchange contracts
There was a valid and binding contract between the 
parties
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Industry Guidelinesy

Real Estate Institute of Australia, “Principles of 
Conduct”, Available on REIA website

11



The Auction Process

Conditions of sale by auction
See section 18 of the Property, Stock and Business 
Agents Regulation 2003 (NSW)

Prescribed auction conditions
Penalties for:

Collusive practices
False entry
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False representations to vendor p

Section 72 of the Property, Stock and Business 
Agents Act 2002 (NSW)

You cannot make a false representation to a seller in 
relation to the true estimate of the selling price of the 

tproperty.
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Market assessments by agenty g

In the case of: Bonello v Commissioner for Fair 
Trading [2006] in the ADT, the courts found that:

An agent’s overestimated market assessment was 
reasonable in the circumstances.
A t t k d t t t ti t th lli iAgent took adequate steps to estimate the selling price.
Whilst the final selling price was wrong, the mistake was a 
consequence of the rise and fall of the property marketconsequence of the rise and fall of the property market. 
The Agent could not predict the market change.



Suggestions and commentsgg

Take all reasonable steps necessary to estimate 
the market value of a property.
Make an honest appraisal based on a 
researched assessment of the market.
Discuss all findings openly with the seller.
Consider obtaining a separate valuation of theConsider obtaining a separate valuation of the 
property.
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Conclusion

Concealment also involves silence
Be open and honest to prospective purchasers p p p p
and to sellers
Be careful when participating in exchange ofBe careful when participating in exchange of 
contracts
Be careful when estimating the selling price of aBe careful when estimating the selling price of a 
property – make an honest appraisal
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